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APPEAL from an order and a judgnent of the Crcuit Court
for Waupaca County, Raynond S. Huber, Judge. Reversed and cause

r emanded.

11 M CHAEL J. GABLEMAN, J. This is an appeal pursuant to
Ws. Stat. § 809.61 (2007-08)* in which Anerican Fanily |nsurance

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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Co. ("Anerican Famly") seeks review of the judgnent of
dism ssal entered by the GCrcuit Court for Wupaca County,
Raynond S. Huber, Judge.

12 American Famly brought a cause of action against
t hree brothers—Pavid, Joseph, and Charles Col ke, ol ke Brothers
Roofing and Siding LLC, and Indiana Insurance Co. ("Indiana
| nsurance")? for damages alleged to have arisen from negligent
roof repairs. Arerican Famly clained that the Colkes'
negligent roof repair caused a fire that damaged a hone owned by
its insured, the Ronal dsons. The circuit court found that
Amrerican Famly had failed to preserve any portion of the
pertinent roof or chimey sections when it knew or should have
known that litigation was |ikely. The circuit court further
found that Anerican Famly did not give the Golkes sufficient
notice of a claim against them or of the inpending destruction
of the fire scene. Concluding that this anounted to i nproper
destruction of evidence, or "spoliation," the <circuit court
di sm ssed American Famly's suit as a sanction for spoliation
and entered judgnents in favor of all defendants.

13 Anmerican Famly appealed, and the court of appeals
certified two questions to us. First, under what circunstances
may evidence crucial to a potential legal claim be destroyed?

Second, what notice nust be given to a civil litigant before

2 For convenience, we refer to these defendants-respondents
collectively as "the ol kes" in this opinion. Wer e
distinctions are appropriate, we wll refer to the relevant
party or parties by nane.
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such evidence is destroyed? The certification by the court of
appeals also discussed the proper standard for inposing the
sanction of dismssal for spoliation.

14 We therefore address the followng issues: (1) Wen
does a party or potential Ilitigant discharge its duty to
preserve evidence relevant to a potential legal claim (2) Can
sufficient notice be effectuated by the mailing of a letter via
first-class mail; and (3) Wen is dismssal an appropriate
sanction for spoliation of evidence?

15 W conclude that the duty to preserve relevant
evidence is discharged when a party or potential litigant with a
legitimate reason to destroy evidence provides reasonable notice
of a possible claim the basis for that claim the existence of
evidence relevant to the claim and a reasonable opportunity to
i nspect that evidence. W further hold that such notice can be
properly effectuated by mailing a letter via first-class nmail
W also affirm that dismssal is an appropriate sanction for
spoliation of evidence only if a party acts egregiously—that
is, in a conscious effort to affect the outconme of litigation or
in flagrant, knowing disregard of the judicial process.
Applying the law to the facts of this case, we conclude that as
a matter of |aw, Joseph and Charles ol ke received the March 13,
2000, letter, and that Anerican Fam |y provided the Golkes wth
reasonable and sufficient notice, thereby discharging its duty
to preserve the evidence from the fire. The circuit court
therefore erroneously exercised its discretion when it dism ssed
American Famly's suit. Because Anerican Famly discharged its

3
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duty to preserve evidence and no sanctions are appropriate, the
judgnment of the circuit court is reversed, and the cause is
remanded to the circuit court for trial on the nmerits.

| . FACTS

16 On February 13, 2000, fire damaged a honme owned by
David and Lori Ronal dson. The home was insured by Anmerican
Fam |y, which appointed a field exam ner, Al bert H avachek, and
a fire origin and cause expert, Todd Haltaufderheid, to handle
the case. On February 14, 2000, they inspected the hone and
concluded that the fire began near a netal chimmey that extended
t hrough the roof. After further investigation, Haltaufderheid
di scovered that the three ol ke brothers—bavid, Joseph, and
Charl|l es—had perforned roof repairs on the Ronaldson hone in
1994.

M7 When the Col ke brothers perfornmed construction on the
Ronal dson's hone, they were all working together in one
part nershi p. This partnership was insured by Indiana |nsurance
unti | 1997 when the partnership dissolved. After the
partnership dissol ved, David Golke continued to perform
construction work as a sole proprietor and retained |Indiana
| nsurance as his insurance provider. Joseph and Charles ol ke
formed a new partnership, later transfornmed into a limted
l[iability conpany, which was insured by Elington Mitua
| nsur ance.

18 On February 22, 2000, Haltaufderheid nmet with Charles
Gol ke at Joseph and Charles ol ke's business address. Duri ng
that neeting, Haltaufderheid confirmed that the construction

4
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work on the Ronaldson honme was perforned by the Colkes.
Hal t auf derheid |ater concluded that their actions had reduced
the clearance between the chimmey and the wood underlying the
roof, and that this reduced clearance allowed the hot chimey to
heat the surrounding wood to the point of ignition, leading to
the fire that damaged the hone. Anerican Fam |y determ ned that
repair was not possible, and that the hone would have to be
denol i shed and rebuilt.

19 On March 13, 2000, H avachek, the Anmerican Famly
field examner, mailed letters to the CGol kes after he |earned of
their involvenent with the roof construction.? One copy was

mai led to David CGolke; the other copy was mailed to Joseph and

Charles Golke at their business address. This correspondence
was sent via United States Postal Service first-class mail, not
certified mil. The letter stated the date of the |oss

(3/13/2000), the name of the insureds (the Ronaldsons), the
address of the honme, that the loss of property resulted from
fire, and that the anmpunt of |oss was pending. The body of the

letter stated in full as foll ows:

This letter is to put you and your roofing conpany on
notice for the fire danage that occurred on the above
date of | oss. Qur investigation determned that you
were negligent for work perfornmed on our insured' s
property at the above | oss |ocation.

If you have a liability insurance carrier, please
forward this letter to them and we wll handle these

3 The parties dispute whether the March 13, 2000, letter was
actually sent to Joseph and Charles Colke. W address this
further bel ow
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matters directly with them If you do not have a
liability insurance carrier, we wll expect you to pay
for t he repairs/replacenent. The anount of

repairs/replacenent at this tinme i s pending.

To provide adequate time for yourself or your
liability carrier to conduct a proper investigation,
any destruction of the fire damaged building wll not
take place until April 1, 2000.

110 David CGolke admtted receiving this letter, which he
forwarded to his insurer, Indiana Insurance. I ndi ana | nsurance
sent a response letter to American Famly on March 17, 2000,
acknow edging the potential claim but denying coverage.* On
March 23, 2000, Anerican Famly replied to both Indiana
| nsurance and David Golke by letter recommending that they
investigate the fire scene if they so desired because Anerican
Fam |y was "planning denolition to begin on April 1, 2000."

11 Anerican Famly did not receive any response to the
March 13, 2000, letter from Joseph or Charles Golke or any
insurer on their behalf. Though not denying receipt, Joseph and
Charles Colke clainmed not to recall receiving the March 13,
2000, letter. Charles Golke testified at trial that he and
Joseph Gol ke had experienced sone difficulty in securing
accurate and reliable mail service at their business address.

12 On April 6, 2000, H avachek sent a second letter, this
time via United States Postal Service certified mail, wth
copies being sent to both David CGol ke, and Joseph and Charles

ol ke at their business address. This second |letter al so stated

4 Indiana Insurance |later deternmined that it did cover David
Gol ke with respect to this claim
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the date of the loss, the nanme of the insureds, the address of
the honme, that the loss of property resulted fromfire, and that
the anmbunt of [|oss was pending. The body of the letter

provi ded:

This is our second request for insurance information
concerning your liability regarding the above | o0ss.

Al losses nust be reported to your insurance conpany
on a tinmely basis. Failure to do so may result in
deni al of your coverages due to your failure to neet
policy conditions.

You will need to contact your current insurance
carrier and have them contact us as soon as possi bl e.

113 Both David and Joseph Golke admtted that they
received copies of the second letter. At trial, Joseph Col ke
initially clainmed not to recall receiving the second letter, but
when confronted wth his signature on the delivery receipt,
admtted that he received it on April 7, 2000. Charl es ol ke
also admtted receiving that letter. Charles Colke called
H avachek in response to the letter on April 8, 2000, |eaving a
message for him H avachek returned Charles ol ke's nessage
that sanme day at 5:37 p.m, but there was no answer, and
H avachek did not | eave a nessage.

14 None of the three Golke Dbrothers, the limted
l[iability roofing conpany, the insurers, or anyone else on their
behal f contacted Anmerican Famly to arrange for inspection of
the burned home, nor did anyone (or any defendant) request an

extension of the inspection period. American Famly's adjuster



No. 2006AP3003

testified that he "definitely" would have granted an extension
if so requested.

115 Although Anerican Famly's first letter stated that
denmolition of the honme would occur on April 1, 2000, the
denolition and rebuilding did not begin until sonetinme after
April 11, 2000.° Neither Anmerican Famly nor its experts
preserved any physical evidence of the roof, chimey, or any
other part of the fire scene. The ol kes urge that Anmerican
Famly's failure to preserve physical evidence, such as the
chimey and surroundi ng roof sheathing, fell short of applicable
fire investigation industry standards as articulated in the
National Fire Protection Association's Publication 921 and the
Anmerican Society for Testing and Materials' publication E 1188-
95—both of which state that fire inspectors should preserve
physi cal evidence froma fire scene.® Anmerican Family, however,
did retain many photographs and drawings of the fire scene
produced by its experts who inspected the hone before its
denol i tion. Anerican Famly shared these materials with the
Gol kes and their fire experts during discovery.

1. PROCEDURAL HI STORY
16 Despite additional attenpted contacts, Anerican Famly

heard nothing from the GColkes and brought suit on Mirch 14,

> The record is unclear as to the precise dates of both
denmolition and conmmencenent of construction on the new hone.

® David Gol ke and I ndi ana | nsurance Conpany asked this court
to take judicial notice of this publication or supplenent the
record with it. W deny the notion



No. 2006AP3003

2003, against David, Joseph, and Charles ol ke, Gol ke Brothers
Roofing and Siding LLC, and Indiana Insurance for damages
arising from the fire.’ Al'l defendants filed notions for an
order dismssing American Famly's clainms for spoliation of
evi dence. The circuit court denied the notions and the case
proceeded to a bench trial on the issues of spoliation and
sufficiency of notice. At the conclusion of the evidentiary
portion of the trial, the defendants renewed their notions,
arguing that American Famly's clainms should be dismssed for
spol i ati on. The circuit court then dism ssed American Famly's
claims as a sanction for its failure to preserve any physica
evi dence.

117 Anmerican Famly appeal ed, contending that the circuit
court erred in dismssing its cause without first finding that
Anerican Famly acted egregiously. American Famly asserted
that its actions were not egregious, and that dism ssal of its
cause was an erroneous exercise of discretion. Pursuant to Ws.
St at . 8 809. 61, t he court of appeal s certified the
af orenenti oned questions to this court.

[11. STANDARD OF REVI EW

18 Under Ws. Const. art. VII, 8 3(3), by accepting the

certified appeal, we acquire jurisdiction of the entire appeal

not nerely the questions certified. State v. Stoehr, 134

Ws. 2d 66, 70, 396 N.wW2d 177 (1986); Ws. Stat. 88§ 808.05(2),

" Ellington Mitual Insurance Co. later intervened and
asserted that it provided no coverage for Joseph Gol ke, Charles
Gol ke, or their limted liability roofing conpany.
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808.05(3), and (Rule) 809.61. We review the decision to inpose
sanctions for spoliation of evidence for erroneous exercise of

di scretion. City of Stoughton v. Thomasson Lunber Co., 2004 W

App 6, 938, 269 Ws. 2d 339, 675 N W2d 487. Whet her a court
applied the correct legal standard in exercising its discretion

is a question of law which we review de novo. Garfoot .

Fireman's Fund Ins. Co., 228 Ws. 2d 707, 717, 599 N WwW2d 411
(Ct. App. 1999).

| V. DI SCUSSI ON
19 Qur initial task is to exam ne the questions addressed

to us by the court of appeals. First, we discuss the standard

for when a party or potential litigant discharges its duty to
preserve relevant evidence. We conclude that this duty is
di scharged when a party or potential litigant with a legitimte

reason to destroy evidence provides reasonable notice of a
possible claim the basis for that claim the existence of
evidence relevant to the claim and reasonable opportunity to
i nspect that evidence prior to its destruction. Second, we
address whether mailing a letter via first-class mail can
constitute sufficient notice, answering the question in the
affirmative. Third, we address when dism ssal is an appropriate
sanction for spoliation of evidence, concluding that dism ssal
is only appropriate if a party acts egregiously. After
establishing the relevant |egal standards, we apply them to the
facts of this case and conclude that Anmerican Famly had a

legitimate reason to destroy evidence, and gave the ol kes

10
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reasonabl e and sufficient notice, thereby discharging its duty
to preserve the evidence fromthe fire.
A

20 The court of appeals first asked us to address the
foll ow ng: Under what circunstances nay evidence crucial to a
potential |egal claimbe destroyed? This question concerns when
a party or potential litigant discharges its duty to preserve

rel evant evi dence.

121 Every party or potential litigant is duty-bound to
preserve evidence essential to a claim that wll likely be
litigated. Sentry Ins. v. Royal Ins. Co. of Am, 196

Ws. 2d 907, 918, 539 NW2d 911 (C. App. 1995). Spoliation is

t he "I ntentional destructi on, mutil ation, alteration, or
conceal ment of evidence." Black's Law Dictionary 1409 (7th ed.
1999). Courts have discretionary authority to sanction parties

who destroy or wthhold evidence relevant to pending or future

litigation. See Estate of Neumann v. Neumann, 2001 W App 61

180, 242 Ws. 2d 205, 626 N.W2d 821. These sanctions serve two
main  purposes: "(1) to wuphold the judicial systems truth-
seeking function and (2) to deter parties from destroying

evidence." Insurance Co. of NN Am v. Cease Elec. Inc., 2004 W

App 15, 9116, 269 Ws. 2d 286, 674 N. W2d 886.

22 In the case at bar, the parties dispute whether the
general duty to preserve relevant evidence may be discharged,
and if so, what a party or potential Ilitigant nust do to
di scharge that duty. David Golke (along wth his insurer,
I ndi ana | nsurance) argues that evidence nust be preserved unti

11
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and unless all parties consent to its destruction. Amer i can
Fam |y asserts that a party or potential litigant's duty to
preserve evidence is discharged once it has given notice and an
opportunity to test or inspect the evidence. Joseph and Charles
ol ke (along with their partnership, Golke Brothers Roofing and
Siding LLC) appear to agree with American Famly that the duty
to preserve evidence my be discharged with proper notice
regarding the claimand the inpending destruction of evidence.?
23 Though a question of first inpression for this court,
multiple jurisdictions have either directly or indirectly
addressed the question of whether and under what preconditions a
party or potential litigant nmay legitimtely destroy relevant
evidence. Several illustrative cases denonstrate a pattern.

24 In Alstate Ins. Co. v. Ham |ton Beach/Proctor Silex,

Inc., 473 F.3d 450, 458 (2d Gr. 2007), the Second Circuit

consi dered a subrogation® claimfor a home fire allegedly caused
by a coffee naker. On the date of the fire, the insurer sent
t he defendant product manufacturer a letter notifying it of the

potential claim and offering to preserve the fire scene for

8 Joseph and Charles Golke do maintain, however, that
American Fam |y has not provided sufficient notice.

® Subrogation, the claim also at issue here, is a cause of
action "[w here one party is substituted for another whose debt
the party pays, entitling the paying party to rights, renedies,
or securities that would otherwise belong to the debtor."
Black's Law Dictionary 1440 (7th ed. 1999). Here, Anerican
Fam |y substitutes itself in place of the Ronaldsons and is
allowed to pursue this action against third parties as if it
stepped into the Ronal dsons' shoes.

12
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inspection. 1d. at 457. The manufacturer sent a representative
to the scene two weeks later, who indicated he wanted to
preserve the remains of the coffee nmaker and a receptacle, not
the range or range hood which were also potential causes of the
fire. 1d. The insurer then took detailed pictures of the range
and range hood and discarded them after ruling them out as a
cause of the fire. Id.  However, the manufacturer's initial
i nspector passed away, and the new representative was unable to
state conclusively that the range and range hood were not the
causes of the fire wthout an opportunity to examne the
di scarded evidence. 1d. at 453.

125 The U.S. District Court for the D strict of Vernont
found that it would be inequitable to allow the insurer to use
this evidence, and excluded it. 1d. at 457. The insurer argued
that this was effectively a sanction for spoliation, and that
the district court's actions constituted an abuse of discretion
because the insurer provided the manufacturer a "full and fair
opportunity to examne the fire scene as well as the alternate
potential ignition sources.” Id. at 457-58. The Second Circuit
held that the duty to preserve evidence was not perpetual, and
that the district court abused its discretion by effectively
sanctioning the insurer for spoliation of evidence even though
it provided the manufacturer with a full and fair opportunity to
i nspect the evidence, and the defendant manufacturer disclained
interest in that evidence. [|d. at 458.

26 In another case on point, a honeowner made one phone
call to a car dealer conplaining that the car he bought fromthe

13
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deal er started on fire while in his garage, causing his hone to

burn down. Hof fman v. Ford Motor Co., 587 N.W2d 66, 68 (M nn

Ct. App. 1998). The honeowner did not neke any claim or denmand
during his phone call, did not request or instruct the dealer to
undertake an investigation, and did not indicate how the fire
started or whether the car dealer or manufacturer may be |iable.
Id. at 70-71. Nei ther the honeowner nor his insurer ever
informed the car dealer or manufacturer that they intended to
pursue a claim against either of them that the car and hone
were available for inspection, or that the car and home would
soon be destroyed. 1d. Before the car's manufacturer was given
an opportunity to inspect them the hone was destroyed, the car
had been allowed to corrode and degrade in a salvage yard for
several nonths, and some of the car's parts that were allegedly
the cause of the fire were damaged or lost. 1d. at 71

27 The Hoffman court concluded that "to be sufficient in
content, a spoliation notice nust reasonably notify the
recipient of a breach or a claim” Id. at 70. The court
equated the purposes of a notice of evidence spoliation to the
purposes of the notice a purchaser owes to a seller as a
precondition of bringing a U C C claimfor breach of warranty,

expl ai ning as foll ows:

First, notice provides the seller a chance to correct
any defect. Second, notice affords the seller an
opportunity to prepare for negotiation and litigation.
Third, notice provides the seller a safeguard against
stale clains being asserted after it is too late for
the manufacturer or seller to investigate them

14
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Id. (citing Church of the Nativity of Qur Lord v. Watpro, Inc.

491 NW2d 1, 5-6 (Mnn. 1992)). The court concluded that the
content of the phone call constituted insufficient notice. 1d.
at  72. It therefore excluded all evidence and testinony
regarding the cause of the fire that derived fromthe insurer's
investigation of both the car and garage as a sanction for
spoliation. 1d. As a result, the claimwas dism ssed for |ack
of evidence. |d.

28 Nunerous other courts have outlined or suggested

simlar principles.?° These cases reveal a |oose consensus

10 See, e.g., N Assurance Co. v. Ware, 145 F.R D. 281, 284
(D. Me. 1993) (holding that "reasonable notice to Ilikely
adversaries" that the evidence was to be destroyed would be
sufficient to prevent a sanction for spoliation); Cooper V.
United Vaccines, Inc., 117 F. Supp. 2d 864, 875 (E.D. Ws. 2000)
(stating that the claim mght not have been dismssed if the
plaintiff had notified the defendant of its intention to engage
in destructive testing of the evidence so that the defendant
coul d have participated or conducted its own testing); Howell v.
Maytag, 168 F.R D. 502, 506 (MD. Pa. 1996) (stating that
"plaintiffs could reasonably have given [the defendant] notice
of the potential claim and provided it with an opportunity to
conduct an independent investigation before the denolition of
the fire scene.”); Baliotis v. MNeil, 870 F. Supp. 1285, 1290-
91 (MD. Pa. 1994) (stating that relevant evidence should not be
destroyed without giving the other party an opportunity for
i nspection); Hrsch v. Gen. Mtors Corp., 628 A 2d 1108, 1122
(N.J. Super. C. Law Dv. 1993) (holding that a "potential
spol i at or need do only what is reasonable under t he
circunstances,” which included allow ng defendants a reasonable
anount of tinme to inspect the evidence and giving notice of
probable litigation (citation omitted)); Hamilton Mit. Ins. Co.
of Cincinnati v. Ford Mdtor Co., 702 N E 2d 491, 493 (Chio C.
App. 1997) (holding that exclusion of expert testinony as a
sanction for spoliation was inproper because the defendant had
been given multiple notices and opportunities to inspect the
evi dence and had indicated that it would not do so).

15



No. 2006AP3003

grounded in the idea that a party or potential litigant may

di scharge its duty by giving the other side notice of a

potential claim and a full and fair opportunity to inspect
rel evant evi dence. W hold, therefore, that a party or
potential litigant with a legitimte reason to destroy evidence®!

discharges its duty to preserve relevant evidence within its
control by providing the opposing party or potential litigant:
(1) reasonable notice of a possible claim (2) the basis for
that claim (3) the existence of evidence relevant to the claim
and (4) reasonable opportunity to inspect that evidence.

129 The specific method or frequency of such notice is
| ess significant. Rat her, the trial court nust use its own
judgnent, its own discretion, to determ ne whether the content
of the notice is sufficient in light of the totality of the
ci rcunst ances. Rel evant facts mght include the length of tine
evi dence can be preserved, the ownership of the evidence, the
prejudi ce posed to possible adversaries by the destruction of
the evidence, the form of the notice, the sophistication of the
parties, and the ability of the party in possession of the
evidence to bear the burden and expense of preserving it. This
framework serves the judicial systems truth-seeking function
and effectively prevents parties from prematurely destroying

evi dence. See Insurance Co. of NN Am, 269 Ws. 2d 286, Y16.

1 91n this case, Anerican Fanily had a legitimte reason to
destroy the hone—+the Ronal dsons needed a place to |ive.

16
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130 A rule that does not allow a party or potential
litigant to discharge its duty to preserve evidence unless all
other parties consent, as David Golke urges,' is neither
practical nor fair. Such a rule would place the party in
control of the evidence at the nmercy of its adversary who woul d
be indirectly rewarded for withholding its consent to destroy
evi dence. An adversary would have no incentive to either
i nspect the evidence or grant its consent to the destruction of
evidence. This is to say nothing of the unfairness to insureds
who (like the honeowners in this case) could be stuck in Iinbo
while a court-endorsed and costly waiting ganme ensued between
the parties. We cannot endorse a rule that encourages such
bri nkmanshi p.

B.

131 The second question the court of appeals certified to
us is really a subset of the first: Wuat notice nust be given to
a civil litigant before the evidence is destroyed? We have
al ready answered the substance of this question, stating that
notice sufficient to discharge the duty to preserve evidence
requires: (1) reasonable notice of a possible claim (2) the
basis for that claim (3) the existence of evidence relevant to
the claim and (4) reasonable opportunity to inspect that

evi dence.

12 He bases this assertion on the National Fire Protection
Association and American Society for Testing and Materials
standards which state that fire inspectors should preserve
physi cal evidence froma fire scene.

17
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132 W do wish to address one sub-point regarding notice
that is particularly relevant under the facts of this case—
whet her notice can be effectuated via first-class mail, or
whet her sone other nethod is required. This question is focused
on the nethod of delivery of the notice, not the required
content (which we have already addressed above). Joseph and
Charl es CGol ke argue that American Famly has the burden to prove
recei pt of the March 13, 2000, letter, and that it did not neet
this burden. Specifically, they assert that sufficient notice
of this type nust be either by personal service, as wth a
sutmmons and conplaint under Ws. Stat. § 801.11, or certified
mail with a return receipt or reply required. American Famly
counters that first-class mail is a comobn and accepted form of
noti ce throughout the | aw

133 The legislature has |long recognized that first-class
mail service is an efficient nechanism that 1is reasonably
calculated to provide actual notice of possible or pending
litigation and effective alteration of substantive legal rights

and interests. See, e.g., W s. St at . 8 631.36(2)(b)-(c)

(providing for cancellation of insurance policies ten days after
notice is sent by first-class mail); Ws. Stat. 8§ 968.04(3)(b)2
(providing for a person's arrest on a warrant issued if he fails
to appear for court as directed in a summons served by mail);
Ws. Stat. 8§ 48.977(4)(c)2 (providing for notice of a hearing on
a petition to appoint a guardian for a child to be sent to the
child's parents and others by first-class mil); Ws. Stat.
8 146.819(3)(a) (providing for the deletion or destruction of a
18
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patient's nmedical records 35 days after notice is sent by first-
class mail).

134 Contrary to Joseph and Charles Golke's suggestion,
even the comencing of multimllion dollar lawsuits my be
effectuated by sending the sumons and conplaint via first-class
mail if personal service is not possible. See Ws. Stat.
8§ 801.11(1)(c). The service of pleadings and other papers in a
lawsuit nmay al so be acconplished through first-class nail. See
Ws. Stat. § 801.14(2). Both the legislature and this court?®®
have affirnmed the sufficiency of notice by mail in a variety of
ci rcunst ances.

135 Notice by mail is usually considered conplete not upon
proof of receipt, but upon mailing. See id. ("Service by mai
is conplete upon mailing."); see also Ws. Stat. § 891.46
("[n]Jotices . . . required or authorized to be served by mail in
judicial or admnistrative proceedings are presuned to be served
when deposited in the U S mil with properly affixed evidence

of prepaid postage."); Mnsfield v. Smth, 88 Ws. 2d 575, 588,

277 N.W2d 740 (1979) (discussing the "mailbox rule," that
acceptance of a contract is effective upon mailing, and noting
that "[njailing is sufficient to satisfy the legal requirenments
i nposed in the day-to-day conduct of business").

136 Accordingly, evidence of nmuiling a letter raises a

rebuttable presunption that the addressee received the letter.

13 Sstate ex rel. Flores v. State, 183 Ws. 2d 587, 612-14,
516 N. W 2d 362 (1994).
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See State ex rel. Flores v. State, 183 Ws. 2d 587, 612, 516

N.W2d 362 (1994) ("It is well established that the mailing of a
letter creates a presunption that the letter was delivered and
received."). Once the presunption of mailing has been
established, the burden shifts to the party challenging receipt
to present credible evidence of non-receipt. Id. at 613. The
presunption may not be overcone without a denial of receipt.
Id. If receipt is denied, the issue is a credibility question
to be resolved by the factfinder. [|d. Mere non-renenbrance of
receipt is not enough; the presunption of receipt cannot be

5

overcone without denial.*® See id.

14 See also, State v. Kenp, 106 Ws. 2d 697, 709, 318
N.W2d 13 (1982) (referring to "the presunption of receipt from
mai ling"); Geene v. Donner, 198 Ws. 122, 126, 223 N.W 427,
(1929) ("The presunption of the receipt of the notice which the
law raises is a rebuttable presunption.”); Nack v. State, 189
Ws. 633, 636, 208 N.W 487 (1926) ("The copy of the letter was
received on the theory that the miiling of the letter was
presunptive evidence of its receipt. . . . [T]here was a
presunption that defendant received the letter."); Reeves v.
Mdland Cas. Co., 170 Ws. 370, 377, 174 NW 475 (1919) ("From
the proof of mailing a presunption arises that [the notice] was
received by the [addressee]."); Mul len . Br aat z, 179
Ws. 2d 749, 756, 508 N.W2d 446 (Ct. App. 1993) ("The mailing
of a letter <creates a presunption that the letter was
delivered," but the presunption is rebuttable.).

15 Even in 1897, when this court held that mailing a letter
was prima facie evidence of its receipt (rather than raising a
presunption of receipt), an express denial of receipt was
required to challenge the evidence. MDernott v. Jackson, 97
Ws. 64, 75, 72 NW 375 (1897) ("Defendant did not deny having
received the letter. He said he did not renenber having
received it. That did not weaken the prima facie effect of the
evi dence. ").
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137 In sum notice can be effectuated by first-class nmail,
and evidence of mailing creates a presunption of receipt that
may create an issue for the factfinder only by denial of
receipt.

C.

138 Though not a certified question, the court of appeals
addressed additional questions to us regarding egregi ous conduct
and spoliation sanctions. W wll| address the question of when
a sanction of dismssal for spoliation is appropriate under
W sconsin | aw.

139 The decision to inpose sanctions for i mpr oper
spoliation of relevant evidence is generally wthin the tria

court's discretion. M | waukee Constructors 11 v. MIwaukee

Metro. Sewerage Dist., 177 Ws. 2d 523, 529, 502 N.W2d 881 (C.

App. 1993) (reversing the trial court's sanction of dismssa
because the party's destruction of stored archived docunents in
the course of a cost-cutting initiative did not constitute
egregi ous behavior). There has been sone dispute, however,
regardi ng when the sanction of dismssal is appropriate.

40 In 1993, the court of appeals exam ned whether the
circuit court abused its discretion in dismssing a case after
concluding that the claimant intentionally destroyed evidence.
Id. The court concluded that dism ssal was an extrenme sanction
that is only justified in cases of egregious conduct. Id. at
533. It stated that egregious conduct "involves nore than
negligence; rather, it consists of a conscious attenpt to affect
the outcone of the litigation, or a flagrant, know ng disregard
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of the judicial process.”" 1d. The court of appeals ultimtely
concluded that the party's conduct, though wvolitional and
negligent, was not a purposeful effort to inpair discovery or
affect the outcone of the litigation. 1d. at 534-35. Because
the party's actions were not egregious, the <circuit court
erroneously exercised its discretion when it dismssed the
party's clainms. |d.

41 In 1995, however, the court of appeals took up a
simlar claim and appeared to allow dismssal wthout a finding

of egregious conduct. Sentry Ins., 196 Ws. 2d at 917-18

(excluding evidence as a sanction for the plaintiff's
destruction of the refrigerator that was thought to be the cause
of a house fire). In 1999, the court of appeals attenpted to
har noni ze the seem ngly inconsistent rulings, and reaffirned the
requi renent of egregious conduct as outlined in M| waukee

Constructors |I1. See Garfoot, 228 Ws. 2d at 723-24.

142 We affirm that dism ssal as a sanction for spoliation
is appropriate only when the party in control of the evidence
acted wegregiously in destroying that evidence. M | waukee

Constructors |1, 177 Ws. 2d at 533. Egregi ous behavior is "a

conscious attenpt to affect the outconme of the litigation or a
flagrant, know ng disregard of the judicial process."” Id.
Lesser spoliation sanctions, such as pre-trial di scovery
sanctions and negative inference instructions, however, my be
appropriate for spoliation where a party violated its duty to

preserve relevant evidence, but where the destruction of such
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evidence did not constitute egregious conduct. See, e.g., id.

at 538; Neumann, 242 Ws. 2d 205, {80.
D

143 In the interests of efficiency and finality, as well
as to clarify the standards we have established, we now apply
the facts of the case to determne whether the circuit court
erroneously exercised its discretion in dismssing Anerican
Famly's case as a sanction for spoliation of evidence. A
circuit court properly exercises its discretion when it exam nes
the relevant facts, applies a proper standard of |aw, and uses a
denonstrably rational process to reach a conclusion that a

reasonabl e judge could reach. M | waukee Constructors I, 177

Ws. 2d at 529-30.

144 We conclude that the «circuit court applied an
incorrect standard of law in dismssing Arerican Famly's claim
because it did not make a finding of egregiousness before doing
So. Mor eover, we conclude that Anerican Famly's actions were
not only not egregious, they were reasonable as a matter of |aw
and so discharged its duty to preserve the evidence.

145 As outlined above, Anerican Famly was required to
have a legitimate reason to destroy the evidence, and provide:
(1) reasonable notice of a possible claim (2) the basis for
that claim (3) the existence of evidence relevant to the claim
and (4) reasonable opportunity to inspect that evidence.
Prelimnarily, before addressing the sufficiency of the content
of the notice, we nust resolve whether notice was in fact given,
and this requires us to exam ne whether Joseph and Charles ol ke
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received the March 13, 2000, letter. Once this is established,
we will examne the content of the notice under the above

factors.

1. Did Joseph and Charl es Gol ke Receive the March 13, 2000,
Letter?

146 American Famly clainms that it sent letters on both
March 13, 2000, and April 6, 2000. One copy of each letter was
sent to David Col ke, and a second copy of each letter was sent
to Joseph and Charles Golke at their business address. Davi d
Gol ke admits receiving both letters, and Joseph and Charles
Gol ke admt receiving the April 6, 2000, letter. Joseph and
Charl es ol ke, however, do not recall receiving the March 13,
2000, letter. As we shall see, the wuncontroverted evidence
denonstrates that, as a matter of |aw, Joseph and Charles ol ke
did receive the March 13, 2000, letter.

147 Anmerican Fam|ly's adjuster testified that he wote the
March 13, 2000, letter on his conputer in his cubicle at
Anmerican Family's office and placed it in his cubicle s outgoing
mai | box. The adjuster's assistant was responsible for placing
the letter in an envel ope and placing postage on the envel ope.
On March 13, 2000, Anerican Famly's "routine, habit, and
practice” was for an enployee to check the adjuster's cubicle
every hour during the work day and pick-up any outgoing mail.
Qutgoing mail was given to a mail delivery service at 3:00 p.m

or 3:30 p.m The nmail delivery service then delivered the

24



No. 2006AP3003

outgoing nmail to the post office for delivery of the mail to its
ultimate destination.

48 Evidence of routine business practice is adm ssible
for the purposes of showing that a particular action was in
conformty wth habit or routine practice. See Ws. Stat.

8 904.06; 1A J. Wgnore, Wgnore on Evidence 8 95 (Tillers rev.

1983) . Joseph and Charles Golke provided no evidence that
American Famly's routine mailing practice was not followed or
was in any way interfered with, prevented, or frustrated wth
regard to the March 13, 2000, letter. Joseph and Charles ol ke
al so conceded that the business address listed in the letter's
heading was their address at the tinme, and that they net wth
American Famly's investigator at that address shortly before
the letter was sent. Therefore, the unrebutted evidence is that
Arerican Famly sent the March 13, 2000, letter to Joseph and
Charles Golke in a properly addressed and postage-prepaid
envel ope. 1°

149 These facts are sufficient to raise a rebuttable
presunption that the March 13, 2000, letter was not only sent,

but was received by Joseph and Charles ol ke. State ex rel.

Fl ores, 183 Ws. 2d at 613. The presunption is strengthened by
the fact that Joseph and Charles CGol ke concede receiving other

mail from American Famly at the address to which the March 13,

' This court has long held that inplicit in testinony that
a letter was mailed is the fact that "the letter was inclosed
(sic) in an envel ope, properly addressed, [and] deposited in the
postoffice (sic) with the postage duly prepaid.” Reeves, 170
Ws. at 376.
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2000, letter was sent, nanely, the April 6, 2000, letter. See
31A C. J.S. Evidence 8 235 ("[T]he presunption nay arise where a
party admts to receiving another notice miled to the sane
address."). The presunption is further strengthened by the fact
that Anmerican Famly's adjuster prepared an identical letter to
David Golke on the sane day using the sanme routine mailing
practice for that letter as for the letter sent to Joseph and
Charles Gol ke, and David Gol ke concedes that he received the
copy of the Mirch 13, 2000, letter sent to him See |d.
(explaining that when a letter is sent to each of two nei ghbors,
and the first neighbor received the letter, a presunption arises
that the second nei ghbor al so received the letter).?'’

50 This presunption of receipt can only be rebutted by

credi ble evidence of non-receipt, wusually in the form of a

denial that the letter was received. See State ex rel. Flores,

183 Ws. 2d at 613. Nei t her Joseph nor Charles ol ke denied
that they received the March 13, 2000, letter, however. Rather,

they concede that they may have received the letter, but cannot

recall one way or the other. Non-r emenbr ance, though, does not
constitute denial, and does not rebut the presunption of
recei pt. Id.

17 Davi d Gol ke was not a nei ghbor of his brothers' business,
but the principle that the receipt by one addressee of a letter
sent sinultaneously by the sane sender of an identical letter to
a second addressee strengthens the presunption that the second
addressee also received the letter and that routine practice was
fol | oned.
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51 Joseph and Charles ol ke argue that the letter should
not be presuned received because they allegedly had sone
difficulties receiving nmail at their business, there is no
affidavit of mailing, and the letter was sent via first-class
rather than certified mail. None of these constitute a denia
or credible evidence of non-receipt, and are therefore not
enough to overconme the presunption of receipt. W therefore
apply the law to the unrebutted facts and presune that Joseph
and Charles Col ke received Anerican Famly's letter dated March
13, 2000. Because notice was provided, we nust exam ne whet her
the notice was sufficient to discharge Anerican Famly's duty to

preserve the evidence.

2. Did Anerican Fam |y Discharge Its Duty to Preserve the
Fire Scene Evi dence?

52 In order to discharge its duty to preserve the
evidence from the fire scene, Anerican Famly was required to
have a legitimte reason to destroy evidence, and provide: (1)
reasonable notice of a possible claim (2) the basis for that
claim (3) the existence of evidence relevant to the claim and
(4) reasonabl e opportunity to inspect that evidence.

153 The March 13, 2000, letter, which David and (as we
concl uded above) Joseph and Charles Gol ke received, infornmed the
CGol kes that a fire occurred at a specific hone on a specific
date, and that the Golke brothers' negligent work at that hone
was believed to be the cause of the fire. The letter instructed

the Golkes to forward the letter to their insurers, and advi sed
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that Anmerican Famly expected either the Golkes or their
i nsurers, if applicable, to pay for the repairs to or
repl acenent of the hone. The letter concluded by offering the
Gol kes or their insurers an opportunity to conduct "a proper
investigation” of the fire scene. It stated that destruction of
the fire damaged building would be delayed until April 1, 2000,
to allow for this inspection.

154 The April 6, 2000, letter to the CGolkes stated that it
was the second notice regarding the Golkes' liability for the
fire danage at a specifically identified house. It also
instructed the CGolkes to quickly have their insurers contact
Anerican Famly so that the Gol kes woul d have coverage avail abl e
to pay for the |osses for which American Fam |y was hol di ng them
l'i abl e.

155 Anmerican Famly also had additional correspondence
with David CGol ke, who responded to the March 13, 2000, letter.
Anerican Famly sent David Gol ke and Indiana Insurance a letter
on March 23, 2000, that, anobng other things, recomended an
investigation of the fire scene because of the planned
denolition on April 1, 2000.

156 Both the March 13 and April 6 letters provided
reasonable notice of a possible claim and the basis for that
claim American Fam |y expected the Gol kes or their insurer to
pay for the damages arising fromtheir allegedly negligent work
performed on a specific house, which allegedly caused a fire on
a specific date at that house. The March 13, 2000, letter to
both, and the March 23, 2000, letter to David Gol ke, explicitly
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noted the existence of relevant evidence, and provided anple
time for the Golkes to inspect or schedule an inspection of the
evi dence before its destruction. The April 1, 2000, deadline
was in fact extended by at |east ten days before denolition and
rebuilding commenced, and according to Anerican Famly,
"definitely" woul d have been extended upon request. *®

157 We note that Anmerican Famly did not own the honme in
guestion here. The famly that did own the honme should not be
expected to wait indefinitely for the Golkes to inspect the
home, particularly when the Gol kes made no efforts to inspect or
test the fire scene when presented with the opportunity to do

So. Arerican Famly was placed in a difficult spot because of

18 The concurrence argues that the Golkes were not given a

reasonable anmount of tinme to inspect the evidence. See
Concurrence, 973. But the concurrence ignores the unrebutted
testinmony that this deadline would have been extended upon
request. Moreover, the concurrence forgets that, had Joseph and
Charles CGolke responded, their insurer surely could have
arranged an inspection within the relevant timefrane. As for
David CGolke, his insurer initially denied coverage. This put
the responsibility on David Golke to protect his rights, which
he did not do. In short, the Golkes sinply ignored Anmerican

Fam |y's communi cati ons. Contra the concurrence, they did have
sufficient time to either inspect or schedule an inspection of
t he evi dence.
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t he Col kes' unresponsiveness, and it had a legitimte reason to
destroy the hone!® and acted reasonably under the circumnstances.

158 Under the facts of this case, we conclude that
Anmerican Famly's March 13, 2000, letter, March 23, 2000, letter
to David CGolke and his insurer, and to a |esser degree the
letter sent on April 6, 2000, provided sufficient notice and an
opportunity to inspect the relevant evidence so as to discharge
its duty to preserve the evidence. We therefore conclude that
Arerican Famly's actions were reasonable, and therefore no
sanctions for spoliation were appropriate as a matter of |aw
Thus, the circuit court erroneously exercised its discretion in
sanctioning American Fam |y for spoliation.

V. CONCLUSI ON

159 We conclude that the duty to preserve relevant
evidence is discharged when a party or potential litigant with a
legitimate reason to destroy evidence provides reasonable notice
of a possible claim the basis for that claim the existence of
evidence relevant to the claim and a reasonable opportunity to

i nspect that evidence. W further hold that such notice can be

19 The concurrence nmkes it seem as though if American
Fam |y had only preserved certain parts of the home—the chi mey
assenbly, fireplace, doghouse (a part of the roof), roof decking
and joints, and part of the interior chase—all parties would
have been sati sfi ed. See Concurrence, 963. It is not clear
why, however, just these specific parts would have been enough
for the ol kes. This situation illustrates why a party may
di scharge its duty to preserve evidence. Wen a legitimte
reason to destroy evidence exists, as here with the hone,
parties have an obligation to protect their rights when put on
notice. The CGolkes failed to do that here.
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properly effectuated by mailing a letter via first-class mail
W also affirm that dismssal is an appropriate sanction for
spoliation of evidence only if a party acts egregiously—that
is, in a conscious effort to affect the outconme of litigation or
in flagrant, knowing disregard of the judicial process.
Applying the law to the facts of this case, we conclude that as
a matter of |aw, Joseph and Charles ol ke received the March 13,
2000, letter, and that American Famly provided the Golkes with
reasonabl e and sufficient notice, thereby discharging its duty
to preserve the evidence from the fire. The circuit court
therefore erroneously exercised its discretion when it dism ssed
Anerican Famly's suit. Because Anerican Famly discharged its
duty to preserve evidence and no sanctions are appropriate, the
judgnent of the circuit court is reversed, and the cause is
remanded to the circuit court for trial on the nerits.

By the Court.—JFhe judgnents of the <circuit court are
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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160 SHI RLEY S. ABRAHANSON, C. J. (concurring). The
majority opinion concludes that Anerican Fanmily's actions in
razing the fire-damaged house "were reasonable as a matter of
law and so discharged [American Famly's] duty to preserve

evi dence, "*

such that no sanction is appropriate. Not so!

61 The record supports the circuit court's findings of
fact and discretionary determnation that Anerican Famly
violated its duty to preserve evidence and may be sanctioned.
Because Anerican Famly's conduct was not egregious, that is,
because the conduct was not a conscious attenpt to affect the
outcone of the litigation or a flagrant know ng disregard of the
judicial process, the circuit court erred in inposing the
sanction of dismssing American Family's claim But on its
findings of fact and this record the circuit court could have
i nposed anot her sancti on. | would remand to detern ne whether
any sanction other than the sanction of di sm ssal i's
appropriate.?

62 American Fam|ly's theory in the circuit court was that
the Col kes, when doing work on the house's roof, negligently
noved the chimmey too close to conbustible nmaterials on the

roof, which eventually caught fire. American Famly, however,

did not save any of the physical evidence relevant to its theory

! Majority op., Y44. See also majority op., Y15, 58-59.

2 The circuit court held a bench trial relating to the
Gol kes' insurance coverage and to Anerican Famly's destruction
of evidence. It did not rule on the coverage issue. | assune
the majority opinion's remand is for further proceedings rel ated
to coverage and to the nerits of American Famly's clai m agai nst
t he Col kes.
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about the cause and origin of the fire and to its theory that
the CGolkes (as opposed to the original honme builder) were
responsi bl e for creating a dangerous condition on the roof.

163 The circuit court found as a matter of fact that
important parts of the fire scene "could [have] been easily
preserved, could have been renoved and could [have] been
avai lable for inspection and testing." The «circuit court
accepted the defense expert's testinony that Anmerican Famly
should have saved the chimey assenbly, the fireplace, the
"doghouse"” (a part of the roof), roof decking and joists, and
part of the interior chase, all of which would have fit easily
in a garage stall. The ~circuit court also accepted the
testimony of American Famly's fire scene investigator, who
testified that he could have preserved critical parts of the
roof in a 10x10 foot area,® that he felt photographs were
sufficient to docunent his findings about the cause and origin
of the fire, and that he nore than likely would handle the fire
scene investigation differently if he were to conduct it today.

64 The circuit court found Anmerican Famly's photographs
i nadequate. It accepted the defense expert's testinony that the
phot ographs did not permt an inference as to where the fire
ori ginated because the photographs were all of very snall areas

on or in the house, with no "nedium view or overall view

3 Another Anmerican Fanily expert testified through a
deposition that renoval and preservation of physical evidence
was not feasible and that the only way to preserve evidence of
the fire scene was through photography. The circuit court did
not find this testinony persuasive.

2
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phot ographs of those sanme areas to place themin relation to the
fire scene in general."

65 The circuit court also determ ned, after conducting a
bench hearing wth all evidence presented, that Anerican
Famly's failure to preserve evidence caused significant
prejudice to the GColkes. The circuit court concluded that
American Family had "destroyed what is the crucial evidence that
is inportant for the defendants to be able to evaluate the claim
and to prepare and present a defense.” The <circuit court
accepted the defense expert's testinony that due to the conplete
destruction of physical evidence, he could not form opinions
about either the cause or the origin of the fire.

166 Having reviewed the evidence and made its findings,
the circuit court ultinmately determ ned that American Family's
failure to preserve crucial evidence fromthe fire scene "is a
cl ear case of spoliation every bit as bad" as the conduct that
has warranted sanctions in other cases. The circuit court's
determ nation that Anerican Fam |y violated its duty to preserve
rel evant evidence clearly was reasonable and is supported by the
circuit court's findings of fact and evidence in the record.

67 The majority opinion properly acknow edges that "the
ability of the party in possession of the evidence to bear the
burden and expense of preserving it" is a relevant factor in the
spoliation analysis.* Nevertheless, the majority opinion ignores
the circuit court's finding of fact that Anerican Family could

have preserved crucial evidence fromthe fire scene with m nina

burden or expense.

“ Majority op., 929.
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168 The nmjority opinion also acknow edges that a party or

potential Ilitigant requires "a legitimte reason to destroy

evi dence. "°®

The majority opinion does not explain—because it
cannot explain—what legitimte reason Anmerican Famly had for
destroying every piece of evidence from the fire scene in the
present case.

169 In short, the majority opinion turns a blind eye to
the circuit court's findings of fact and discretionary
determ nation that Anmerican Famly acted unreasonably in failing
to preserve any part of the fire scene, including the parts of
the house that American Famly's expert knew or should have
known to be highly relevant to American Famly's claim agai nst
the Gol kes and to the CGol kes' defense.

170 This court should uphold the «circuit court's
di scretionary decision to sanction American Family for failing
to act reasonably in preserving evidence.

171 Although dismissal is not the appropriate sanction in
the present case, the circuit court nevertheless may inpose a
| esser sanction for American Famly's failure to preserve any
part of the house. A circuit court has "a broad canvas upon
which to paint in determ ning what sanctions are necessary” in a

spoliation case.® Courts have excluded evidence,’ inposed a

> Mgjority op., 95.

® M| waukee Constructors Il v. MIlwaukee Metro. Sewerage
Dist., 177 Ws. 2d 523, 538, 502 N.W2d 881 (Ct. App. 1993).

" See Estate of Neumann v. Neumann, 2001 W App 61, 180, 242
Ws. 2d 205, 626 N W2d 821 (stating that the Wsconsin courts
recogni ze the exclusion of evidence as a sanction in spoliation
cases).
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monetary sanction,® or allowed "the trier of fact . . . to draw
an inference from the intentional spoliation of evidence that
t he destroyed evidence would have been unfavorable to the party

that destroyed it."®

See also Howell v. Mytag, 168 F.R D. 502, 505 (MD. Pa
1996) ("Where evidence is destroyed, sanctions nmay be
appropri at e, including . . . the exclusion of countervailing
evidence . . . ."); N Assurance Co. v. Ware, 145 F.R D. 281,
284 (D. Me. 1993) (excluding evidence as a sanction for the
spoliation of evidence); Hamlton Miut. Ins. Co. v. Ford Mbotor
Co., 702 NE 2d 491, 493 (Chio C. App. 1997) ("In product
liability cases where evidence is intentionally or negligently
"spoiled" or destroyed by a plaintiff or his expert before the
defense has an opportunity to exam ne that evidence for alleged
defects, a court may preclude any and all expert testinony as a
sanction for the spoliation of evidence." (quotation marks and
citation omtted)).

8 See, e.g., Turner v. Hudson Transit Lines, Inc., 142
F.RD 68, 77-78 (S.D.N Y. 1991) (stating that "courts inpose
nonetary sanctions for the destruction of evidence"; inposing a
monetary sanction); Harkins Amusenent Enters., Inc. v. Gen.

Cnema Corp., 132 F.R D. 523, 524 (D. Ariz. 1990) (inposing a
nmonet ary sanction for the destruction of evidence); Capellupo v.
FMC Corp., 126 F.R D. 545, 553 (D. Mnn. 1989) (sane).

® Neumann, 242 Ws. 2d 205, Y81 (citation omtted).

See also Schmd v. MI|waukee Elec. Tool Corp., 13 F.3d 76,
78 (3d Cir. 1994) ("Since the early 17th century, courts have
admtted evidence tending to show that a party destroyed
evidence relevant to the dispute being litigated. Such evidence
permtted an inference, the 'spoliation inference,' that the
destroyed evidence would have been unfavorable to the position
of the offending party."” (citation omtted)).

In Nation-Wde Check Corp. v. Forest Hills D stributors,
Inc., 692 F.2d 214, 218 (1st Cir. 1982), then-Judge Breyer (now
Justice Breyer) explained the rationale underlying the
"spoliation inference" as foll ows:

The adverse inference is based on two rationales, one

evidentiary and one not. The evidentiary rationale is

not hing nore than the commobn sense observation that a

party who has notice that a docunent is relevant to

l[itigation and who proceeds to destroy the docunent is
5
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72 The nmgjority opinion does a disservice to the parties
and to the law by ignoring American Famly's failure to retain
any part of the house as evidence. This is the main defect in
t he deci sion. O her parts of the mpjority opinion, however,
deserve closer attention as well.

173 First, contrary to the ngjority opinion's holding at
158, a reasonabl e judge could conclude that Anerican Famly did
not give the Golkes a reasonable opportunity to inspect the
evidence in the present case before it was destroyed. Anerican
Fam |ly's March 13, 2000, letter to the CGolkes stated that the
house would be denolished on April 1, 2000—fust 19 days after
the letter was witten.® The letter did not suggest that the
April 1 deadline was flexible, although Anerican Famly's clains
adjustor testified after the fact that he would have granted an
extensi on upon request. During the 19 days between March 13 and
April 1, the Col kes needed to contact and work things out wth

their insurers, to find and retain a fire scene investigator,

nore likely to have been threatened by the docunent
than is a party in the sane position who does not
destroy the docunent. . . . The other rationale for
the inference has to do with its prophylactic and
punitive effects. Allowing the trier of fact to draw

t he i nference presumabl y deters parties from
destroying relevant evidence before it can be
introduced at trial. The inference also serves as a

penalty, placing the risk of an erroneous judgnent on
the party that wongfully created the risk.

0 Mpjority op., T9.
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and to make arrangenents for the investigation. A lot to expect
fromthe owners of a local roofing outfit!?®

174 Moreover, Anerican Famly ended up giving David Col ke
as few as nine days to retain a fire scene investigator and
conduct the investigation. Upon receiving Anerican Famly's
March 13 letter, David Golke did exactly what the letter told
him to do: He pronptly forwarded the letter to his insurance
carrier. David Golke did not know that he, rather than his
insurance carrier, would be responsible for dealing wth
American Famly until he received a second letter from American
Fam |y, dated March 23, 2000, informing him that his insurance
carrier had denied coverage. The March 23 letter reiterated
that the house woul d be denolished on April 1, 2000.

175 The nmjority opinion apparently concludes that as a
matter of law it is reasonable to give a small businessnman nine
days to locate and hire an expert wtness before losing the
opportunity to inspect evidence that is critically relevant to a
potential lawsuit against him See mpjority op., 956 (stating
that the March 23 letter to David Golke "provided anple
time . . . to inspect or schedule an inspection of the evidence
before its destruction"). | do not find the majority opinion

per suasi ve on this point.

1 The majority opinion identifies the "sophistication of
the parties" as a relevant factor in the spoliation analysis.
Majority op., 9129.

12 The March 13 letter stated in relevant part: "If you have
a liability insurance carrier, please forward this letter to
themand we will handle these matters directly with them"

7
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176 Perhaps sensing that a reasonable judge could take
issue with Anerican Famly's narrow tinetable, the nmgjority
opinion hedges its bets by declaring that the Golkes had an
extra 10 days to inspect the fire scene because denolition of
the house "did not begin until sonmetinme after April 11, 2000."%
The majority opinion, however, decides an issue of fact that the
circuit court left undecided. The circuit court stated that it
"never heard testinony or official evidence as to the razed
date" and "[did not] know what date the honme was actually
razed. "

177 Even assuming that American Famly waited an
additional ten days to denplish the house, this delay would not
show that Anerican Famly's conduct was reasonable as a matter
of law. Anerican Family never told the Gol kes that they had an

extended period of tinme during which to inspect the fire scene.

A letter that Anerican Famly sent to the CGolkes on April 6,

13 Mpjority op., 15.

See also mmjority op., 156 ("The April 1, 2000, deadline
was in fact extended by at |east ten days before denolition and
rebuil ding coomenced . . . .").

Y Anmerican Family's clainms adjustor testified that although
he could not recall when the fire scene was denolished, he could
infer fromtwo docunents in the record that denolition began no
earlier than April 11, 2000. Arerican Famly introduced two

internal reports indicating that as of April 11, 2000, Anerican
Fam|ly still had not contracted for the rebuilding of its
i nsured's hone. The clainms adjustor stated in his testinony

that he thought "[Anerican Fam |ly] would not have given the okay
to start the denmplition w thout know edge of the—what we were
going to be paying out for the rebuilding process.”

The circuit court neither accepted nor rejected the clains
adjustor's testinony about his inference from the internal
reports.
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2000, requested insurance information and neither stated nor
inplied that the fire scene was still intact or that the Col kes
m ght still have an opportunity to inspect it.*® American Fanmily
also failed to provide this information after Charles Golke
called Arerican Famly on April 7 and left a nessage in reply to
the April 6 letter. American Famly's clains adjustor testified
that he returned Charles CGolke's call after business hours, got
no answer, and then made no further attenpt to contact any of
t he Gol kes until GCctober 2000.

178 Second, the nmajority opinion fails to make clear that
the nmethod of notifying interested persons of the inpending
destruction of evidence depends on the circunstances of the
case. In sone circunstances first-class nmail mght be fine. In
ot hers, not.

179 Although the mmjority opinion relies upon statutes
permtting notice to be nade via first-class mail to justify the

use of first-class mail in the present case,'® the legislature

does not always deem first-class mail an appropriate nethod of

provi ding noti ce. I ndeed, a conputer search of the Wsconsin
Statutes reveals that the phrase "certified mail" appears in 167
sections of the statutes, the phrase "registered nmail" appears

in 104 sections of the statutes, and the phrase "first-class

mai | " appears in only 18 sections.?’

15 See majority op., f12.
8 Mpjority op., 733.

7 The text of the Wsconsin Statutes is searchable at
http://nxt.legis.state.w .us/nxt/gateway.dl | ?f=tenpl at es&f n=st at
s.htm (last visited June 30, 2009).

9
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80 | am unconfortable with any language in the majority
opinion intimating that first-class mail is sufficient in all
cases.

81 In any event | suggest it is wiser for a person who

must give notice to use a nmethod that provides witten evidence
that he or she actually did give the notice and that the
reci pient actually did receive the notice. Wthout such witten
proof a dispute may arise about notice, and the notifier, the
recipient, and the <courts wll be faced wth a set of
presunptions that evolved in a different era and m ght not be
realistic in the technol ogi cal |l y-advanced 21st century.

182 In sum | would remand the matter to the circuit court
to exercise its discretion in determning whether a sanction
| esser than the sanction of dismssal should be inposed for
Anerican Famly's failure to retain any physical evidence from
the fire scene in the present case.

183 For the reasons set forth, | wite separately.

184 | am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.
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